IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPHI NE NELSON and : ClVIL ACTION
M CHELE M JOHNSON :

| ndi vi dual 'y and

on Behal f of Al Persons

Simlarly Situated

V.

ASTRA MERCK, | NC. : NO. 98- 1283

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 21, 1998

Presently before this Court is the Plaintiffs' Mtion
for Cass Certification (Docket No. 13), Defendant’s response
thereto (Docket No. 15) and Affidavit of Robert C. Stoner in

Support of Defendant’s response (Docket No. 16).

BACKGROUND

Nanmed plaintiffs, Josephine Nelson and Mchele M
Johnson, bl ack enpl oyees of the Defendant Astra Merck, Inc.
(“Astra Merck”), bring this action on behalf of thensel ves and
all black enpl oyees who are now or have been enpl oyed by Astra
Merck within the United States from 1994 to date. (Pls.’ Mot.
Class Certification at 1.) The Plaintiffs claimthat Astra Mrck
di scrim nated agai nst bl ack enpl oyees in the terms and conditions
of their enploynment, including being treated differently from

white enpl oyees of equal status, experience, and qualifications



regardi ng salary, benefits, performance eval uations, pronotions,
merit increases and term nations, as well as suffering
retaliation for filing charges of discrimnation based on their
race in violation of Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. § 2000e, et seq., as anended by the Cvil R ghts Act of
1991, and the Cvil R ghts Act of 1870, 42 U S. C. § 1981.

On June 9, 1998, the Plaintiffs filed the instant
noti on seeking class certification. On June 30, 1998, the
Defendant filed its response in opposition and an affidavit of
Robert C. Stoner in support of its notion in opposition. For
the foregoing reasons, the Plaintiffs’ notion is denied with

| eave to renew.

Dl SCUSSI ON

Class Action Certification

In order for a court to certify a class, a plaintiff
must denonstrate conpliance with Federal Rule of Civil Procedure
23. Fed. R Cv. P. 23(a), 28 U S.C (1994). This rule requires
a plaintiff to "satisfy all of the requirenents of Rule 23(a) and

cone wWithin one provision of Rule 23(b).” Georgine v. Anthem

Prods., Inc., 83 F.3d 610, 624 (3d Gr.), vacated and cert.

granted sub nom, Ancthem Prods., Inc. v. Wndsor, 117 S. C. 379

(1996). Accordingly, a court may approve a class certification

only after determning that a plaintiff has rigorously conplied



with the follow ng Rule 23(a) requirenents: nunerosity,
commonal ity, typicality, and adequacy of representation. General

Tel. Co. of Southwest v. Falcon, 457 U S. 147, 161 (1982). Once

a plaintiff satisfies these elenents, the putative cl ass
representative nust establish that the suit fits into one of the

categories enunerated in Rule 23(b). Eisen v. Carlisle &

Jacqueline, 417 U.S. 156, 163 (1974). Nonetheless, certification

of a class under Rule 23(b) is a largely discretionary nmatter for

the court. Bogus v. Anerican Speech & Hearing Ass'n, 582 F.2d

277, 289-90 (3d Cir. 1978).

In addition to setting forth the class certification
requi renents, Rule 23 also provides that:

As soon as practicable after the commencenent

of an action brought as a class action, the

court shall determ ne by order whether it is

to be so maintained. An order under this

subdi vi sion may be conditional, and may be

altered or anmended before the decision on the

merits.
Fed. R Cv. P. 23(c)(1). |In other words, even though a court
enters a class certification order, "[u]nder Rule 23(c)(1), the
court retains the authority to redefine or decertify the cl ass
until the entry of final judgnent on the nerits. This capacity

renders all certification orders conditional until the entry of

judgnent." In re Gen. Motors Corp. Pickup Truck Fuel Tank Prods.

Liab. Litig., 55 F.3d 768, 792 n. 14 (3d Cir.), cert. denied sub




nom, Ceneral Mtors Corp. v. French, 116 S. Q. 88 (1995).

Furt her nor e,

[a] | though an order of certification under
Rul e 23(c)(1) "may be conditional, and may be
altered or anmended before the decision on the
merits,” it should not be treated as
tentative and should be made only after
consideration of all avail able rel evant
information. . . . [D]evelopnents in the
[itigation, such as the discovery of new
facts or changes in parties or in the
substantive or procedural law, wll
necessitate reconsideration of the earlier
order and the granting or denial of
certification or redefinition of the class.

Manual for Conplex Litigation, Third at § 30.18 (1995).

In the instant case, the Plaintiffs do not satisfy the
first requirenment of Rule 23(a). The first requirenment under
Rul e 23(a), that of nunerosity, requires the inpracticability of
joinder. Fed. R Cv. P. 23(a)(1). “lInpracticability is a
subj ective determ nati on based on nunber, expedi ency and

i nconveni ence of trying individual suits.” Pabon v. MIntosh,

546 F. Supp. 1328, 1333 (E.D.Pa. 1982). The Plaintiffs allege
that Astra Merck enpl oys “over 2,200 persons nationw de” and
“hundreds of black persons in the United States.” (Pls.” Mem
Law Supp. Mot. Class Certification at 12.) Moreover, the
Plaintiffs argue that “hundreds of class nenbers are probably
di spersed throughout the United States.” (ld. at 13.)
Regar dl ess of the nunber of black persons enpl oyed by

Astra Merck in the United States, the Plaintiffs nmust show t hat



sone ot her persons, besides thenselves, have suffered from

di scrimnation by the Defendant. See Mazus v. Dept. of Transp.

Com of Pa., 629 F.2d 870, 876 (3d Cr.), cert. denied, 449 U S

1126 (1980) (refusing to certify woman's sex discrimnation
action agai nst Pennsyl vani a Departnent of Transportation as a
class action, in view of fact that there was no evidence that any
other female ever applied for road-worker job with the
Departnent).

The Plaintiffs do not offer any specific evidence by
which this Court could determ ne that a single enployee of Astra
Merck other than the Plaintiffs thensel ves had been di scrim nated
agai nst on the basis of race; let alone that the nunber of black
enpl oyees who have suffered fromdiscrimnation by the Defendant
is so great that their joinder would be inpracticable. See

Robi nson v. Lehman, 771 F.2d 772, 783 (3d Cr. 1985) (finding

t hat bl ack federal enployee who brought Title VII enpl oynent

di scrimnation action was not entitled to class certification for
cl ass of black enpl oyees, absent show ng that nunber of bl acks
that were precluded from attaining supervisory and manageri al
positions was so nunerous that joinder of all nenbers was
inpracticable) (citing Fed. R Cv. P. 23(a)(1)). "[A] Title VI
class action, |ike any other class action, may only be certified
if the trial court is satisfied, after a rigorous analysis, that

the prerequisites of Rule 23(a) have been satisfied." Gener al



Tel ephone Conpany of the Sout hwest v. Fal con, 457 U S. 147, 161,

(1982). Because the Plaintiffs have not satisfied the nunmerosity
requi renent of Rule 23(a)(1), their notion for class
certification is denied with |eave to renew fol ow ng conpl eti on
of di scovery.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPHI NE NELSON and : CIVIL ACTI ON
M CHELE M JOHNSON :

| ndi vi dual 'y and
on Behal f of Al Persons
Simlarly Situated

V.
ASTRA MERCK, | NC : NO. 98- 1283
ORDER
AND NOW this 21st day of October, 1998, upon

consideration of Plaintiffs' Mtion for Cass Certification (Docket
No. 13), Defendant’s response thereto (Docket No. 15) and Affi davit
of Robert C. Stoner in Support of Defendant’s response (Docket No.
16), IT IS HEREBY ORDERED that Plaintiffs’ Mtion for d ass
Certification is DENTED with |leave to renew follow ng close of

di scovery.

BY THE COURT:

HERBERT J. HUTTON, J.



